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massive regional manhunt, as well as a nationwide media frenzy.
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other individuals suspected of assisting Clemmons after the

Maurice Clemmons had taken from one of the officers during the

Douglas and Letrecia guilty. These three are now appealing.'

1 Several parties in this share the same last name. To avoid confusion, those
individuals will be referred to • their first name throughout this brief.
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1 . The State failed to prove every essential element of the

2. The State failed to prove every essential element of the

crime • possession • a stolen firearm.

3. The trial court erred when it entered Finding • Fact for
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4. The trial court erred when it imposed an exceptional

sentence because the aggravating factors the court relied on
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5. The trial court erred when it imposed an exceptional

sentence because the aggravating factors the court relied on

for Eddie Davis' convictions for rendering criminal

assistance, unlawful possession • a firearm, anii.
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2. Where the victim of the crimes • rendering crimina'

assistance and unlawful possession of a firearm is the

general public, should this court reverse the sentencingi

HERMEO =

I  a
I ME

I. M

11111lillplilli!11!111111: ll 111 MEMO=

eople other than the alleged victims?

1r

WCOMMOSWOM—M

11 ; 11

M



I 1

011
1 1

iiiii I ill 011313 - WO

1111111iiiii Iiiiij 11111111111 111111111 11111111111 1 111

0 . I - - - - -

2
of Maurice (count 4). The state also charged Eddie with two
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for sentencing purposes because: (1) Eddie was on communifl

IllpiIIIIIii ijil;;j jlillliliim giiiiiiiIiIIIIIIIIi
I

2 Pursuant to RCW 9A.76.050 and RCW 9A.76.070.
3 Pursuant to RCW9.41.010-040 and RCW 9A.56.140, .310.
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at the time of the offense; (3) the offenses involved a destructive
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The trial court ruled that the State could only convict Eddie
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single unit of the crime. (04/20/10 RIP 74-75; CP 41-42) The court

also dismissed the two firearm charges pertaining to weapons
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charges for lack of proof were denied. ( RP 04/20/10 RP 179;
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4
Pursuant • RCW9.94A.525(17) and RCW9.94A.535(3).

5 The consecutively paginated trial transcripts labeled Volumes 1-17 will be
referred to as "TRP" followed • the volume number. The remaining pre- and
post-trial transcripts will be referred to by the date of the proceeding.
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CID 450, 456) The jury also found Eddie guilty of unlawfu:'

possession of a firearm and possession of a stolen firearm.
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were aggravated because they involved a destructive anie-
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The trial court imposed an exceptional sentence based on
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Arkansas. Maurice came to Washington in 2000, and eventually
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started a landscaping business and purchased property ir
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generous and good person, but also one who was controlling an(i

iiii IZ, anot get what he wanted. dlgllwl 1 1119

1423-24, 1444) In the months before the shooting, Maurice's
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n Thanksgiving Day in 2009, Maurice came to a family
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gathering at his Aunt Letrecia Nelson's house in Pacific,

how he would kill any police officers who came to his house.
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Forza employees who fled the coffee shop saw a man rZ-
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were interviewed at their Pacific home on November 30. (TRP6
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door and window. She heard the sound of

Maurice's voice, and heard him say that he had shot four police
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Cecily came out • her bedroom and saw Maurice wi1Z
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and shot him with it, then asked where the gun was. (TRP3 312,
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316) Cicely did not tell detectives who gave Maurice the gun, an(i.
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bag on the counter, and that Eddie handed the bag to Maurice.
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keys, and left again. (TRP• 322, 323-24)
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at a residence there.

four people leave the house and drive away in a black BMW.
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ii  In her statement investigators, Letrecia said she retrieved a bag for Maurice

W'9 • relating to her false statement to police • ing their search for Maurice.
T•P6 348, 359, 370)
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Maurice was not in the car, but Douglas ( TRP7 559TRP8
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November 29. ( TRP9 910, 912; Exh. 66) Eddie eventually
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as told the detective that he did not see the officer's gun
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A. THE STATE PRESENTED INSUFFICIENT EVIDENCE TO

SUPPORT EDDIE'S FIREARM CONVICTIONS BECAUSE THE

STATE DID NOT PROVE HE ACTUALLY OR

CONSTRUCTIVELY POSSESSED THE FIREARM

I
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evidence to prove each element of its criminal case beyond a
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elements of the crime beyond a reasonable doubt. State v.
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result, the State charged Eddie with unlawful possession of a
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Virearm if he or she possesses, carries, delivers, sells, or is in

control of a stolen firearm." Under RCW 9.41.040, a person is
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control, not a passing control which is only a

momentary handling.

could find that Eddie had actual possession of the gun is that he
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possession of the gun. Constructive possession can be
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over the item or the premises where the item was found. See
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8 The same definition of "possession" governs drug and firearm cases in
Washington. See Comment, WPIC 133.52 ("WPIC 133.52 parallels the
instruction used for drug offenses"); WPIC 50.03.
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and a change of clothes belonged to Letrecia, and only she an,4.
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transported Maurice from the Parkland residence to Letrecia's
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the drugs and evidence • momentary handling is not enough to

For example, in Callahan, the defendant was a guest on a
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entails actual control, not a passing control which is only i
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Luther Hill, a guest, stand up from a table where there were drugs
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and drug paraphernalia. 57 Win. App. at 384. The court found no
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had the ability, for a brief moment, to handle the gun, there is no
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evidence that he had the ability to maintain control of the gun.
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The State failed to present sufficient evidence to •• i '#

P 40W1

am

B. EDDIE'S EXCEPTIONAL SENTENCE MUST BE REVERSED

BECAUSE THE AGGRAVATORs ARE LEGALLY AND

FACTUALLY INAPPLICABLE

1 Law regarding imposition and review of an

exceptional sentence.

P within the proper presumptivewentences must fall
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alleged by the State, and if the court determines that "the facts
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legally justified reason, and that the length is not too excessive or

of the evidence standard. State v. ChanthaboulV, -- Wn. App. --,
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presence of the aggravating circumstances beyond a reasonable
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CP 465) The trial court should not have relied on the jury's

9 The challenge to the application of the aggravating factors to the firearm

those two offenses.
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2. Destructive and Foreseeable Impact on Persons

Other than the Victim

A trial court may impose an exceptional sentence if the

offense involves a "destructive and foreseeable impact on persons

11 - 0
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with the commission of the offense in question, and that this impaci
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a. Eddie's acts of rendering criminal assistance and
unlawful possession of a firearm did not impact
anyone other than the "victim" of the crimes because
the "victim" was the public at large.

statute required the jury to find that the offense involved a

destructive and foreseeable impact on persons other than the

victim. RCW9.94A.535(3)(r); Instruction 36 (CP 448). However,

10 Where a statute is clear on its face, its meaning must derive from the pla
language • the statute alone. Absent a specialized statutory definition, th
Court will give a term its plain and ordinary meaning ascertained from a standa

Stadictionary. State v. Webb, 162 Wn. App. 195, 252 P.3d 424 (2011 (citing t te

Watson, 146 Wn.2d 947, 954-55, 51 P.3d 66 (2002)).
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Ed die's actions of rendering criminal assistance and unlawfully
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First, unlike Maurice's crime of murder, the crime of
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lustice. Such a purpose, while very important and
worthwhile to the welfare of society, is not at all the
same deterrence-punishment purpose served by
making murder a crime.
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Furthermore, the crime • rendering criminal assistance is
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legislature indicates the legislature's intent that rendering criminal

llirl lillillilllli  rpTr

3311103iffMMOTOOMMMe

Thus, it is clear that the "victim" of the crime • renderingi

ill i

llillillillill Pill 11 llill lllll!lli;iilxil i s s

M



whole, since the crime • rendering criminal assistance punishes
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persons "other than" the victim.
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were the public, which necessarily includes the citizens • Pierce
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4. Eddie's actions did not impact others in a distinctive
manner not usually associated with the commission •
the offenses.
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factually insufficient in this case. To establish the destructive and
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foreseeable impact factor, the State called witnesses from various
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concerned and on heightened alert while searching for Maurice
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the community was impacted because they had to close dowr

large because they did not know if the choice of victims was
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the victims. (TRP15 1711-13)

But this assumption was not proved. The State did not
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establish that they would have found Maurice sooner if Eddie had

have definitely located Maurice sooner than the morning of
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parents feared for the safety of their children while at school. 124
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Wn.2d at 75. The Court concluded that it was reasonably
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school, and that this resulting trauma distinguished the case from

with the disposal of the victim's body. 53 Wn. App. 916, 919-20,

771 P.2d 746 (1989). For the next 16 months, the defendant
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with an unknown person on the day of her disappearance. The

victim's body was eventually found and the defendant was

111 Pill IIIIIIllill

The victim's] parents did not know the fate of their
daughter for 16 months. This is an emotional trauma
not normally associated with manslaughter. The

defendant knew that [ the victim] lived with her

parents, and he was acquainted with them prior to

11 Overruled on other grounds by State v. Chadderton, 119 VVn.2d390.832P.2d
481 (1992)
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or saw the shooting while taking cover. The court reasoned that
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enforcement efforts and stress on the community and family as

12
they await capture. These facts alone do not distinguish this case
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12 The crime of rendering criminal assistance is elevated to first degree if the
person assisted is wanted for murder or for a class A felony. RCW9A.76.070(l).
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the actions of Maurice Clemmons before Eddie assisted him.

the community. Maurice's actions caused a national media frenzy.
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the fact that this gun was taken from Officer Richards and used to
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life. Maurice kept the gun with him and had it in his possessior
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fact, not an accomplice. 
13

The State cannot punish Eddie for
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and for the impact that his acts, and his alone, had on the

possession of a firearm, or possession of a stolen firearm
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FAME

91. The " victim" of the crimes of rendering criminal

assistance, unlawful possession of a firearm, and

possession of a stolen firearm, was not an individual
officer or officers.

A trial court may impose an exceptional sentence if the
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13 An accessory after the fact has no causal role in the principal offense. Cathr
v. Jones, 190 F Supp. 2d 990, 1000 (E.D. Mich. 2002); see also State
Anderson, 63 Wn. App. 257, 261, 818 P.2d 40 (1991) (rendering crimin
assistance is an offense that can only occur after the fact because otherwise]constitutes accomplice liability).
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As argued in detail above, the victim of the crimes of
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individual law enforcement officer. Accordingly, the victim of

owner o gun he was de rte.. ! no longer

Because there rt insufficient evidence to support

aggravators, this court should remand for entry of a standard range
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C. THE TRIAL COURT PROPERLY RULED THAT THE STATE

COULD ONLY Go FORWARD ON ONE COUNT OF

RENDERING, BUT FAILED RULING

JUDGMENTTHE AND SENTENCE
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reference the arguments and authorities in Section C-3 of co-

appellant Douglas Davis' opening brief. 
14

The claimed error anii
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with prejudice. Alternatively, because there was insufficieni
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14 RAP 10.1(g)(2) allows a party in a consolidated case to "adopt by reference
any part of the brief of another" party.
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for the crime. At the same time, this Court should remand for M

DATED: November 7, 2011

STEPHANIE C. CUNNINGHA

WSB #26436

Attorney for Eddie Lee Davis

STEPHANIE C. CUNNINGHAM, WSBA #26436
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